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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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0) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) - In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
" another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

‘(b) - In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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~The ahove application shall be made in duplicate in Form No. EA-8 as specified under
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I case of rebate of duty of excise on goods exported to any country or territory outside
Ihdia.of on excisable material used in the manufacture of the goods which are exported

fo any country or territory outside India.
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In case of goods exported. outside India export to Nepal or Bhutan, without payment of
chuly.
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Credit of any duly allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
i, passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

~

of the Finance (No.2) Act, 1998.
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i2ule, O of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
ihe order sought 1o be appealed against is communicated and shall be accompanied by
two copies cach of the 010 and Order-In-Appeal. It should also he accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EF of CEA, 1944, under Major Head of Account.

Gl AR T er IR e YEH U S Wl A1 IR @d 8 a1 Wl 200/ - TR AT B
ails i AT @ U QIR ¥ SaTeT 8 Al 1000/~ @l W e @1 S |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal lo Custom, Excise, & Service Tax _Appellate Tribunal.

02

()

{a)

Al BiEe Yo ARFaA, 1944 2 R 35— /35-8 B Sfca—
Under Seclion 358/ 35FE of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) al
(.)}Zozg,j};lgyvxlyletal IHospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

- Y6 Do

als QL,LT‘eﬁhQn as mentioned in para-2(i) (a) above.
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lhe appeal {o the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
proscribed under Rule 6 ‘of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
[2::.5,000/~ and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
i 26, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed banlk draft in

_ favour of Assli. Registar of a branch of any nominate public sector bank of the place

WI"’,'.:C the bench of any nominate public sector bank of the place where the hench. of
the Thibunal is sifuated. :
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I case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paic in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filledl 10 avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

et 2ed SRR 1970 TAT HERRT B gRfE—1 @ sieta iR e SRR o IrdT Al
el s aenReiy Pofa mirerd & e § @ 9AF 31 T uRr W .6.50 Y BT IR Yok
[ e BN IR ,

One copy of application or O.1.0. as the case may be, and the order of the adjournment

authorily shall a courl fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Atlenlion in invited fo the rules covering these and other related matter contended in the.

" Cusloms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

M gged, BeA SeET Yed T AR e el (Rie), @ uftr ordiar @ werel o
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LTI B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

" the Appellaie Comimissioner would have to be pre-deposited, provided that the pre-

deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 I of the

~ conlral Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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Uinder Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(iy ~ amount of erroneous -Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

The below mentioned three appeals have been filed by M/s. Cliantha Research

Limited [earlier known as BA Reasearch India Limited], BA Research House, Opp. Pushpraj Towers,

Nr. Judges Bungalow, Bodakdev, Ahmedabad 380 054 [for short —*appellant’], the details of which

are as follows:

Sr. | Impugned OIO & date against Impugned OlO passed by Appeal No.
No. | which appeal filed '
1 38-40/STC/AHD/ ADC Additional Commissioner, Service | V2(ST )54/Ahd-South/2018-19

(JSN)2012-13 dated 29.1.2013 Tax Commissionerate, Ahmedabad.

2 11/ORS/STC-AHD/DSN/2013- | Additional Commissioner, Central | V2(ST)52/Ahd-South/2018-19

14 dated 10.10.2013 Excise, Ahmedabad-I A
3 19/STC/AHD/ADC)ISN) Additional Commissioner, Service | V2(ST)51/Ahd-South/2018-19
/2013-14 dated 12.11.2013 Tax Commissionerate, Ahmedabad.

These appeals were placed in call book on account of a departmental appeal before the [Hon’ble
Supreme Court against the judgement in the case of Intercontinental Consultants & Technocrats I
Ltd [2013(29)STR 9]. Since the departmental appeal stands disposed by the Hon’ble Supreme Court,

the appeals were retrieved and are being taken up in this order, for disposal.

2. Facts limited to these appeals are that 5 show cause notices were issued to the
appellant inter alia alleging that they had evaded service tax by not including the transportation
charges and sample storage charges collected from their clients in the gross amount charged, lor
computing service tax. These notices were adjudicated by the aforementioned three impugned OlOs
wherein the adjudicating authority confirmed the service tax along with interest and further imposed

penalties on the appellant.

Feeling aggrieved, the appellant has filed this appeals raising the following grounds:

(o8

o that they are engaged in providing clinical research service covered by technical testing-and analysis
service under section 65(106)/65(107) read with section 65(105)(zzh) of the Finance Act, 1994 to
foreign service providers; ‘

o that as per the provisions of Rule 3(2)(ii) of the Export of Service Rules, 2005, export of service is not
chargeable to service tax; that the service being provided in respect of new drugs is exempt from
service tax under notification No. 11/2007-ST dated 1.3.2007

o that while forwarding of samples of drugs/medicines, appellant incurs transport charges/courier
charges, which are reimbursed by clients as per mutual agreement;

o that the transportation of samples of drugs and medicines is as per the instruction of clients who
procured clinical research service from the appellant & is in no way part and parcel of clinical research
service and therefore cannot form part of taxable value of the clinical research service;

o that they would like to rely on the case of Alathur Agencies [2007(7) STR 402], APCO Agencies
[2008(10) STR 169]. Nazeer and Company [2009(13) STR 672];

o that no service tax is payable on the sample storage charges considering them as a part and parcel of
clinical research service or technical testing and analysis service; that it was based on the request of

clients that the appellant store the sample of drugs and medicines in their premises for a certain period;
o that since the amount charged for storage is not a part and parcel of the clinical research service, the
question of including it for valuation of service tax does not arise;
o that they would like to rely on the case of Intercontinental Consultants [supra]; BA Research India
Limited [2009-TIOL-1981-CESTAT-AHM].

4, Personal hearing in all the aforementioned three appeals was granted on 23.10.2018,

wherein Shri Dhaval Shah, Advocate appeared on behalf of the appellant and reiteraed the grounds
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Consultants [2018(10)GSTL 401] and further drew my attention to page 82 in respect of appeal no.

52 to stress his argument that in flieirown case the Hon’ble Tubunal, had ruled in their favour.

5. I have gone through the facts of the case, the grounds of appeal and the oral
submissions made by the Learned Advocate on behalf of the appellant during the course of personal
hearing 1 find that the question to be decided is whether the transportation charges and sample
storage charges collected by the appellant from their cliénts, is includible in the gross amount

charged for computing service tax or otherwise.

0. ' Before dwelling into the legal points, I would like to place some of the facts on record.

The dispute covers the period from April 2007 to March 2012. Further, there is no dispute to the fact

that the appellant is engaged in providing clinical research service covered by technical testing and

analysis agency service.

7. During the course of personal hearing, the appellant stated that in their own matter the
[Hon’ble Tribunal had ruled in their favour. A copy of the said order is enclosed with the appeal
papers. The Hon’ble CESTAT, Ahmedabad vide its Vérder no. A/2298/WZB/AHD/2009 dated
4.11.2009, decided the issue relating to whether technical testing through test done in India and the
result when sent abroad is export of service or otherwise. The Hon’ble Tribunal concluded in para 10

that “....We hold that the respondent satisfied the conditions of Rule 3(2) and accordingly the respondents are eligible

- jor the exenmption under nolification No. 11/2007-ST dated 1.3.2007”. However, the present dispute before me is

relating to valuation and therefore, it is not understood as to how the aforementioned case law would

be of any help as far as the present dispute is concerned.

8. : Now moving on to the present dispute, I find that the show cause notices, allege that
the appellant collected the amounts relating to fransportation charges and sample storage charges
U.nfough debit notes. The adjudicating authority therefore relying on Rule 5(1) of the Service Tax
(Determination of Value) Rules, 2006 [w.ef 18.4.2006], concluded that these ought to form part of the
gross amount charged, for calculating service tax. The adjudicating authority in his impugned OIO
has further held that the appellant had not disputed these expenses relatable to the services provided,
that they were shown as revenues in their books; that the receipt are from the clients who received the
services; that without proper storage, the clinical trials/research cannot be thought of; that therefore
there is no basis for saying that these expenses are reimbursable. I would like to reproducé the scope
and definition of TechnicallTesting and Analysis Services, viz. |

104. TECHNICAL TESTING AND ANALYSIS SERVICES
(A) Date of Introduction:- 01/07/2003 vide Notification No. 7/2003-S.T., dated 20/06/2003.

(B) Definition and scope of service:-

“Taxable Service” means any service provided or to be provided to any person, by a technical testing
y p g

and analysis agency, in relation to technical testing and analysis.
[Section 65 (105) (zzh) of Finance Act, 1994 as amende: i]

"T cdmical Tes{iiig‘qil(l An'llysm" means 'my sexvice in relation § @wm‘al cln1ical biological or
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Explanation.—For the removal of doubts, it is hereby declared that for the purposes of this clause,
“technical testing and analysis” includes testing and analysis undertaken for the purpose of clinical
testing of drugs and formulations; but does not include testing or analysis for the purpose of
determination of the nature of diseased condition, identification of a disease, prevention of any discase
or disorder in human beings or animals. [Section 65(106) of Finance Act, 1994 as amended]
"Technical Testing and Analysis Agency" means any agency Or person engaged in providing service
in relation to technical testing and analysis.

[Section 65(107) of Finance Act, 1994 as amended]

"Technical Testing and Analysis Agency" means any agency or person engaged in providing service

in relation to technical testing and analysis.
[Section 65(107) of Finance Act, 1994 as amended]

Now whether one holds the charges collected towards transportation charges and sample storage,
paid by the appellant on behalf of their service recipients, as reimbursements or otherwise, the fact is
that it on going through the definition and scope as reproduced supra, it can be easily concluded that
both transportation charges and sample storage, had nothing to do Wi‘th the services provided by the
appellant i.e. providing clinical research service covered by technical testing and analysis agency
service. Section 67 of the Finance Act, 1994, clearly provides that in the valuation of taxable
services, nothing more or nothing less than the consideration paid as quid pro quo for the service, can
be brought to charge. Further, “consideration” means any amount that is payable for the taxﬁblc
services provided or to be provided. Since transportation charges and sample storage chargés, paid
by the appellant on behalf of their service recipients, had nothing to do with the taxable services
provided by the appellant, the question of demanding tax on the said amount by including it in the
value of taxable service is legally not correct. This gets further strengthened in terms of the
judgement of the Hon’ble High Court of Delhi in the case of Intercontinental Consultants &
Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)], wherein the Court, held Rule 5 of the Valuation
Rules, 2006, to be ultra vires. This issue is therefore no longer res infegra, having been first decided
by the Hon’ble Dethi High Court in the case of Intercontinental Consultants & Technocrats Pvt. Lid.
[2013 (29) S.T.R. 9 (Del.)], wherein on the question of the constitutional validity of Rule 5 of the
Service Tax (Determination of Value) Rules, 2006 to the extent it includes re-imbursement of

expenses in the value of taxable services for the purposes of levy of service tax, it was held as

follows:

18. Section 66 levies service tax at a particular rate on the value of taxable services. Section 67(1)
makes the provisions of the section subject to the provisions of Chapter V, which includes Section 66.
This is a clear mandate that the value of taxable services for charging service lax has to be in
consonance with Section 66 which levies a tax only on the taxablé service and nothing else. There is
thus inbuilt mechanism to ensure that only the taxable service shall be evaluated under the provisions
of 67. Clause (i) of sub-section (1) of Section 67 provides that the value of the taxable service shall be
the gross amount charged by the service provider “for such service”. Reading Section 66 and Section
67(1)(i) together and harmoniously, it seems clear to us that in the valuation of the taxable service,
nothing more and nothing less than the consideration paid as quid pro quo for the service can be
brought to charge. Sub-section (4) of Section 67 which enables the determination of the value of the
taxable service “in such manner as may be prescribed” is expressly made subject to the provisions of
sub-section (1). The thread which runs through Sections 66, 67 and Section 94, which empowers the
Central Government to make rules for carrying out the provisions of Chapter V of the Act is manifest,
in the sense that only the service actually provided by the service provider can be valued and assessed
to service tax. We are, therefore, undoubtedly of the opinion that Rule 5(1) of the Rules runs
counter and is repuenant to Sections 66 and 67 of the Act and to that extent it is ulira vires. Il
purports to tax not what is due from the service provider under the charging Section, but it seeks to
extract something more from him by including in the valuation of the taxable service the other
expenditure and costs-which are incurred by the service proviclerggém course of providing taxable
service”. What is*brouglit. to charge under the relevant Sectign a8 %ﬁiﬂ?yﬁh‘e\consideration for the
”) 5
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Act, every rule framed by the Central Government shall be laid before each House of Parliament and

that the House has the power to modify the rule. As pointed out by the Supreme Court in Hukam
Chand v. Union of India, AIR*1972 SC 2427 -

.
¥

-'\‘

“The fact that the rulesrﬁ'am_eq under the Act have to be laid before each House of Parliament would
not confer validity on a rule if it is made not in conformity with Section 40 of the Act.”

Thus Section 94(4) does not add any greater force to the Rules th'm what they mdmanly have as
species of subordinate legislation
[emphasis supplied]

The department feeling aggrieved by the aforesaid judgement, filed an appeal before the Hon’ble
Supreme Cowrt of India. The Supreme Court in the departmental appeal in the case of

Intercontinental Consultants & Technocrats Pvt. Ltd. [2018 (10) G.S.T.L. 401 (S.C.)], held as

lollows:

29. In the present case, the aforesaid view gets strengthened from the manner in which the
Legislature itself acted. Realising that Section 67, dealing with valuation of taxable services, does not -
include reimbursable expenses for providing such service, the Legislature amended by Finance Act,
2015 with effect from May 14, 2015, whereby Clause (a) which deals with ‘consideration’ is suitably
O amended to include reimbursable expenditure or cost incurred by the service provider and charged, in
- the course of providing or agreeing to provide a taxable service. Thus, only with effect from May 14,
- _V2015,,"bv virtue of pr OVlSlOllS of Section 67 1tself such lelmbum‘lble e‘mendltule or_cost would

has to be mospectlve in nature. On this aspect of the matter, we may usefuIly refer
Constltullon Bench judgment in the case of Commissioner of Income Tax (Central)-I, New Delhi

g

lika Township Private Limited [(2015) 1 SCC 1] wherein it was observed as under :
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“27. A legislation, be it a statutory Act or a statutory rule or a statutory notification, may
physically consists of words printed on papers. However, conceptually it is a great deal more
than an ordinary prose. There is a special peculiarity in the mode of verbal communication by
a legislation. A legislation is not just a series of statements, such as one finds in a work of
Jiction/non-fiction or even in a judgment of a court of law. There is a technique required fo
draft a legislation as well as to understand a legislation. Former technique is kmown as
legislative drafiing and latter one is to be found in the various principles of “interpretation of
statutes”. Vis-a-vis ordinary prose, a legislation differs in its provenance, layout and features
: O as also in the implication as to its meaning that arise by presumptions as to the intent of the
‘ ' maker thereof:

28. Of the various rules guiding how a legislation has to be interpreted, one established rule
is that unless a contrary intention appears, a legislation is presumed not to be intended 1o
have a retrospective operation. The idea behind the rule is that a current law should govern
current activities. Law passed today canmot apply to the events of the past. If we do something
loday, we do it keeping in view the law of today and in force and not tomorrow’s backward
adjusiment of it. OQur belief in the nature of the law is founded on the bedrock that every
human being is entitled to arrange his affairs by relying on the existing law and should not
Jind that his plans have been retrospectively upset. This principle of law is known as lex
prospicit non respicit : law looks forward not backward. As was observed in Phillips v. Eyre
[(1870) LR 6 OB 1] , a retrospective legislation is contrary to the general principle that
legislation by which the conduct of mankind is to be regulated when introduced for the first
time fo deal with future acts ought not to change the character of past transactions carried on
upon the faith of the then existing law.

29.  The obvious basis of the principle against retrospectivity is the principle of ‘fairness”,
which must be the basis of every legal rule as was observed in L'Office Cherifien des
Phosphates v. Yamashita-Shinnihon Steamship Co. Ltd. Thus, legislations which modified
accrued rights or which impose obligations or impose new duties or attach a new disability
have 1o be treated as prospective unless the legisiative intent is clearly to give the enactment a
refrospective effect; unless the legislation is for purpose of supplying.an-ebviQus omission in a
- former legislation or to explain a former legislation. We need na/gif'lg Eem‘c‘% opia of case
law available on the subject because aforesaid legal position cje 5L B
decisions and this legal position was conceded by the coume/
shall refer 1o few judgmenis containing this dicta, a litile latey,
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30. As aresult, we do not find any merit in any of those appeals which are accordingly dismissed.
[emphuasis added]

9. Article 141 of the Constitution of India states that the law declared by the Supreme
Court shall be binding on all courts within the territory of India. As, it has been held by the Hon’ble

Supreme Court of India that reimbursable expenses cannot form a part of the valuation ol taxable

services, the question of adding such expenditure to the gross amount charged in terms of Section 67
of the Finance Act, 1994, for the period prior to 14.5.2015. The present dispute is pertaining to the
period from April 2007 to March 2012. Hence, the confirmation of the demand in the impugned
OIOs is not tenable and hence, the impugned OIOs, as mentioned in the table at para(l), supra, is set

aside and the appeals filed by the appellant stands allowed.

10. | 3dielehdl EaRT gof & I8 3 &1 fATCRT 3uad alieh & fRT ST §

10. The appeal filed by the appellant stands disposed of in above terms.

Ra\L
.‘.)

DateS’ .10.2018

Attested

(Ving

Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Cliantha Research Limited

[earlier known as BA Reasearch India Limited],
BA Research House,

Opp. Pushpraj Towers,

Nr. Judges Bungalow,

Bodakdev,

Ahmedabad 380 054.

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .
The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
The Assistant Commissioner, Central Tax Division-VI(Vastrapur), Ahmedabad South
Commissionerate.

4. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.
Mﬂl'd File.

6. P.A.
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