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3Tli)~ 31~~~ Order-In-Appeal Nos. AHM-EXCUS-001-APP-090to092~2018-19
~~rcfi Date : 31-10-2018 WR! ffl at at Date of Issuer

0772/·g
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. 19/STC/AHD/ADC(JSN)/2013-14 WITcfi: 12.11.2013,
11/ORS/STC-AHD/DSN/2013-14 dated 10.10.2013 & 38-40/STC/AHD/ADC(JSN)/2012-13
dated 29.01.2013 issued by Addi. Commissioner, Div-Service Tax, Ahmedabad, Central Tax,
Ahmedabad-South
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sr 3r9)raaf at mT vi uar Name & Address of the Appellant / Respondent
Cliantha Research Ltd.(Earlier BA Research (I) Ltd)

Ahmedabad

a){ arf@hr gr sf) am?gr aria)s 3rgraaa at a gr 3reuf zzenferf ) au; ng er 31f@rat at
. · ,}l''!R;f zIr qlarur 3m)a wgr a aar &j

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
tile one may be against such order, to the appropriate authority in the following way :

1[1'@ '<lxcvR cfiT TJ".fi&TUT 3WIG"f
Revision application to Government of India :

() =ha surer yea 3rf)~q, 1994 l arr 3r3 aur; •mi a q@tar nr at su-arr # qruga sit+fa ynlrur 3it)a arefl a?ra, a var, fa inca, lua f@mm, a)sf +if5ra, uftcr,:r c\N 'l'f<R, · 'ffi'IG wf. ~~
: 110001 4) a5t u1ft aReg t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
11roviso to sub..-section (1) of Section-35 ibid:

(ii) . ,rf<'i 111c1 cf,r m m- 1WTB ii W<I ~ m <B1WR i-! fcITTfr ~ m 3Rr <B1WR a fa#l rusrm t gr
·war1R i mu umr g mf ii, a fr8t qwerr zn rusr 'cfIB "cffi' fcITTfr <B1WR qr hat quern i it ma at uRhar
kr1 g{ sli
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

· another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(IJ) In case of rebate of duty of excise on goods exported to ·any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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i•'I) 'lll-!\I cfi <IIGx Pl1{fl ~~ ·m ror if frrmfffi, TJlc'f lR m TJlc'f ~ fclf.:r:riur l=[ qur yen 4et nr w vqraa
.., ·•,.... r 5i [ke B} nwui j c Iva # crrITT fclmr ~ m ~ ii Ptllfffia g 1

(:.1) 111 case of rebate of duty of excise on goods exported to any country or territory outside
lmliu or on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

) f? zpecl wt zprarr fz f)tr 1:rm, cri fffITT (~ m 1~ cn'r) frmm fclRTT ,n:n ltfi:·T ur 1

(i:J In c;-:1::;n of goods exported. outside India expori to Nepal or Bhul:nn, without pay111ent of
duly.

ilu 6en·4 4) Uri zye a q1a a fg uit ql #Ree mu #) z{ f, 3i e) arr ui) i It 1;•i.
f;'f.'fll ,j; ~fllf~•:fi (\Wfhl ~w\ITT cfJ IDxl "Cflffif elf xFl<f lR lfT qlcf ll fclITT 3!~[-;'pp[ (i.2) '1998 'i:ff<f 109 II

f·pa f! @)I

(i) <li•,llif "i',illJt;;·r ~~qi (:w'i1c>f) ~rcmr. 2001 cfJ 00 9 cfJ 3"@<@ f~f.ifcfrc; "\:111~ ··d'-'Ylf ~(!-II T[ ,;'1 \fli°P-ir 1i.
4fa 31yen a uf arr )fa Ritafh mt # fl e-mt vi ar@) 3nrzvr al ail frii # urel
fra 3ma flan wrt alfg1 sq# rer nil z. nl qargftf 3fwf--a- tfrxT 36-¢ 3i feu[fa 4) # y l""(ll; f

,1; ·+1r,Fl .-j'; "i!lf\!.I tl"3ff~-r; a1arr ) uR fl et a1Reg I

Tho above application shall be made in duplicate in Form No. EA--8 ns specified under ·
,~~uln, D of Central l:xcise (Appeals) Rules, 2001 within 3 months from the elate on which
U1n order sought to be appealed against is communicated and shall be accompaniocl by
two copies each of the 010 and Order-In-Appeal. It should r.1lso be accompanied by a
copy nl TF-P.3 Cl1allan evidencing payment of prescribed fee as prescribed under SE")ction
35-EE of CEA, 1944, under Major Head of Account.

{fart ant1z # uet neg via an va card u} zu @ua a ir m xi'iq/1 200/- )a [wart 4 g
;,,fl•' ;--<1.::1 {f~-r.r T<JTIT T,!,1, "01rm ir \IlW,T ir ar 1 ooo /- al #) zpuar al um1

The rnvision application shall be accompanied by a fee of Rs.200/- where t11e amount
involvc-)cl is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
tl1c111 l~upees Ono Lac.

Q·

Q

(ci) Credit of any duly allowed to be utilized towards payment of excise duty on fined
proclucl:5 under the provisions of this Act or the Rules made there lllicler and such order
i:; p'--1ssucl by t11c Commissioner (Appeals) on or after, the elate appointed under Sec. ·1 OD
,JI tile r::inance (No.2) Act, 'I 998.

/il11t :!t,:·+. ,(,;-i\Jif ,wJT.;7f '?_1(><fi" •Jcf laa 3n4)ht +murf@raw a ,f arat:­
/\ppc,11 lo Custom, Excise, & Service Tax Appellate Tribunal.

. (1) @·{r wnc great 31ff4I, 1944 #] err 35-cfi/35-~ cfj 3@1"@ :­

unc1er Section 35B/ 35E of CEA, 1944 an appeal lies to :-

ta) +ail4fnt uf 2 (1) n ii 4al; 3rqa # 3r=rat # 3rah, 3rf)ah mmut i vnr zy, ·N
wen·a yet gi hara a79fl1 -uTznfeau (Rrec) a) 4fa tfq )ltt, 3renarar ii si-20, ·L
}-ea Ike6r vg, ufr, 3rnarra-380016

(;1) To tile wost regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
U-J.Dt".!.;.1~.•:)\"'-,Metal Hospital Compound, Meghani Nagar, Ahmedabacl : 380 016. in case of
,<Jlj~jif6~vtP:tLfe0Jh~n ns mentioned in para-2(i) (a) above..es;_, ,:,~ Ii . ,,. ,,.
3 • is,· "'\ l .•:; :··•• •

.,._
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he appeal to the Appellate Tribunal shall be fil€)_d in quadruplicate in form EA-3 as
prc:;crihcd under Rule 6 ·of Central Excise(Appeal) Rules, 2001 and shall be
;1cco111prn1iecl against (one which at least should be accompanied by a fee of Rs.1,000/-,
r-:::.!J,000/- rn1cl Rs:10,000/- where amount of duty/ penalty/ demand/ refund is upto 5
I ;1c, !5 1.ac to 50 Lac and above 50 Lac respectively in the form of crossed bani< draft in
favour of AssU. Registar of a branch of any nominate public sector bank of the place
wl 1crt the bench of any noniinate public sector bank of the place where the bench- of
the T i!Junal is situated.

(3) 1: 3r Irr ii $ nu sr4ii at #rr ha & at r@ta pa sitar a frg uha mr zyrari ujri
aw ) lair wIrr if&« gr aszn sh gg fl fa far udt af «au a f; zrerferf arflf)zr
-uni/ta a} va 3If)t zur a€ht ldl cn'r -qcn 3TT~ fclRrr \M'IT -& I

111 cn~;c of the order covers a number of order-in-Original, fee for each 0.1.0. should be
p:1icl in the aforesaid manner not w_ithstanding the fact that the one appeal to the
/\ppellant Tribunal or the one application to t.he Central Govt. As tl1e case may be, is
filled ln ;nroicl scriptoric.1 work if excising Rs. 1 lacs fee of Rs.100/- for each.

ti) ··'!lilli_·l)I :tjc,-cfi :.3rli'Jl~~jlf ·1970 -am mr'rfmr al 1gqP--1 a ofafa [eifRa fly rI \)Cf\l 3T!c:fct"f ·a1
·1 11z zrnfeif ufu mif@rant a am?gr ii ,la al ga qf W .o.so ha at =znzarerzu zycec
1'a,: wt r)u qifg I

011c copy of application or 0.1.0. as the case may be, and the order of the adjournment
;n1l!1orily shc:111 a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of II 10 court fee Act, 1975 as amended..

:'.,·I :',ll'{ ~i<'ift)CT lj[lffll ifif friaror at ar fuii al sit 4fl znr- 3nasffu fl5ur warcit «u yet,
ii·hr owl gye vi hara 3nh4)r nrnf@rant (aruffafe)) fz1, 1902 ii ff@a &

0.....

/\U.cnliqn in invited lo the rules covering these and other related rnattGr contended in the.
C:11:;lon 1:.\ Ex_cise & SGrvice Tax Appellate Tribunal (Procedure) Rules, 1982 .

ts) wt », B«)u Un ye vi hara 3r4tu Inf@raw1 (free), # qf arf) a r i
,,,;·,;·;r ·.qj.q (D1'.111,111d) ~;:j- ts (Penalty) cITT 10% qd sram a= 31@arr k tzifas, 31f@raw q4 JI to

:1,{):;:z,1fl.1 fj !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
rn'.H)

:),,,'i\)<r :k 1117; ~ff'.,ji3f){ :{')qf 9,.f cfi Jt:rarc=r, w~ ~rm 11
~~J:Jtrr"(Duly Dcmandecl) -

.:,

. (i) (Scdio11) -1.tjg 11D ~,~fa:lu'rf«:rurn;
(ii) fanarradz hf3z #r «if@r;
(iii) ~)+dzsf3z frzri hfer 6 a Gaza 2r 1f@.

r·or :111 nppcnl to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
· Ill<) /\ppcllnle Cornrnissioner would have to be pre-deposited, provided that the pre­
dcpo:;il urnount sl1all not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
111;1nr.l;1l:ory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise ct, 1944, Section 83 & Section 86 of the Finance Act, 1994)

I. imicr Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Hules.

'. ,, ;:.Jj Jlli',::r ,);· 1,1\a 3rtnl'f ,·;rrfn<i..rur it, Tarr a1zi ras ararar srca qr avg fa1f@at gl al air fclTTr .rnr ~~>'<h <Ti
• • • .,-. .i.>•"••r,.·• .. ••·. ,-., . ..!) .,:)

10 arrawr.sf aifGrti 2jar ave fa(fa zt ar av c11 10% mra!ii1 q'{ cf,f' ';';ff Wlic'lr !fl
.' l · " . ,°-~•f I as. $, .\ . ';ft•, '•i ~li~~t,:·;~:~~:i,, appeal against this order shall lie before the Tril,un~

[()';·;, oLt.1._r}:.·,7.\!L.!t·..''( d:~'.:.1~111d.·~~I where duty or duty and penalty are in dispute, '.,~~. Br-,..-.1_.._f:li:. ,;t '"
! orally al@rio.usu-dispute. .& "ii . -

, · •· ,M,· 1;1 ~ ., .')l;:a·. .,' ~ 1/,\~ ,:f/i-,£-r,";) .~J'<o .;,;.hi,%as,«
·, *---=-:c.,."-
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ORDER IN APPEAL

The below mentioned three appeals have been filed by Mis. Cliantha Research

Limited [earlier known as BA Reasearch India Limited], BA Research House, Opp. Pushpraj Towers,

Nr. Judges Bungalow, Bodakdev, Ahmedabad 380 054 [for short -'appellant'}, the details of which

are as follows:

Sr. Impugned 010 & elate against Impugned OIO passed by Appeal No.

No. which appeal filed
1 38-40/STC/AHD/ ADC Additional Commissioner, Service V2(ST)54/Ahd-South/2018-19

(JSN)2012-13 dated 29.1.2013 Tax Commissionerate, Ahmedabad.

2 l 1/ORS/STC-AHD/DSN/2013- Additional Commissioner, Central V2(ST)52/4hd-South/2018-19

14 dated 10.10.2013 Excise, Ahmedabad-I
,., 19/STC/AI-ID/ADC)J SN) Additional Commissioner, Service V2(ST)51/Ahd-South/2018-19
3

/2013-14 dated 12.11.2013 Tax Commissionerate, Ahmedabad.

These appeals were placed in call book on account of a departmental appeal before the Hon'ble

Supreme Court against the judgement in the case of Intercontinental Consultants & Technocrats P

Ltd [2013(29)STR 9] Since the departmental appeal stands disposed by the Hon'ble Supreme Court,

the appeals were retrieved and are being taken up in this order, for disposal.

$

2.

4.

Facts limited to these appeals are that 5 show cause notices were issued to the

Personal hearing in all the aforementioned three appeals was granted on 23.10.2018,

0

0

appellant inter cilia alleging that they had evaded service tax by not including the transportation

charges and sample storage charges collected from their clients in the gross amount charged, for

computing service tax. These notices were adjudicated by the aforementioned three impugned OIOs

wherein the adjudicating authority confirmed the service tax along with interest and further imposed

penalties on the appellant.

Feeling aggrieved, the appellant has filed this appeals raising the following grounds:

a that they are engaged in providing clinical research service covered by technical testing-and analysis
service under section 65(106)/65(107) read with section 65(105)(zzh) of the Finance Act, 1994 to
foreign service providers;

e that as per the provisions ofRule 3(2)ii) of the Export of Service Rules, 2005, export of service is not
chargeable to service tax; that the service being provided in respect of new drugs is exempt from
service tax under notification No. 11/2007-ST dated 1.3.2007

o that while forwarding of samples of drugs/medicines, appellant incurs transport charges/courier
charges, which are reimbursed by clients as per mutual agreement;

o that the transportation of samples of drugs and medicines is as per the instruction of clients who
procured clinical research service from the appellant & is in no way part and parcel ofclinical research
service and therefore cannot form part oftaxable value of the clinical research service;

o that they would like to rely on the case of Alathur Agencies [2007(7) STR 402], APCO Agencies
[2008(10) STR I 69]. Nazeer and Company [2009(13) STR 672];

o that no service tax is payable on the sample storage charges considering them as a part and parcel of
clinical research service or technical testing and analysis service; that it was based on the request ol
clients that the appellant store the sample ofdrugs and medicines in their premises for a certain period;

o that since the amount charged for storage is not a part and parcel of the clinical research service, the
question of including it for valuation of service tax does not arise;

o that they would like to rely on the case of Intercontinental Consultants [supra]; BA Research India
Limited [2009-TIOL-1981-CESTAT-AHM].

wherein Shri Dhaval Shah, Advocate appeared on behalf of the appellant anc · nrounds
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Consultants [2018(10)GSTL 401] and further drew my attention to page 82 in respect of appeal no.

52 to stress his argument that in their own case the Hon'ble'Tribunal, had ruled in their favour.

5. I have gone through the facts of the case, the grounds of appeal and the oral
.

submissions made by the Learned Advocate on behalf of the appellant during the course of personal

hearing I find that the question to be decided is whether the transportation charges and sample

storage charges collected by the appellant from their clients, is incluclible in the gross amount

charged for computing service tax or otherwise.

6. Before dwelling into the legal points, I would like to place some of the facts on record.

The dispute covers the period from April 2007 to March 2012. Further, there is no dispute to the fact

that the appellant is engaged in providing clinical research service covered by technical testing and

analysis agency service.

7. During the course of personal hearing, the appellant stated that in their own matter the

C 1on'le Tribunal had ruled in their favour. A copy of the said order is enclosed with the appeal

papers. The Hon'ble CESTAT, Ahmedabad vide its order no. A/2298/WZB/AI-ID/2009 elated

4.11.2009, decided the issue relating to whether technical testing through test done in India and the

result when sent abroad is export of service or otherwise. The I-Ion'ble Tribunal concluded in para 10

that "....e hold that the respondent satisfied the conditions of Rule 3(2) and accordingly the respondents are eligible

for the exemption under notification No. 11/2007-STdated 1.3.2007". However, the present dispute before me is

relating to valuation and therefore, it is not understood as to how the aforementioned case law would

be of any help as far as the present dispute is concerned.

8. Now moving on to the present dispute, I find that the show cause notices, allege that

0
the appellant collected the amounts relating to transportation charges and sample storage charges

through debit notes. The adjudicating authority therefore relying on Rule 5(1) of the Service Tax

(Determination of Value) Rules, 2006 [.e.f. 18.4.2006], concluded that these ought to form part of the

gross amount charged, for calculating service tax. The adjudicating authority in his impugned OIO

has further held that the appellant had not disputed these expenses relatable to the services provided;

that they were shown as revenues in their books; that the receipt are from the clients who received the

services; that without proper storage, the clinical trials/research cannot be thought of; that therefore

there is no basis for saying that these expenses are reimbursable. I would like to reproduce the scope

and definition of TechnicalTesting and Analysis Services, viz.

104. TECHNICAL TESTING AND ANALYSIS SERVICES

(A) Date ofIntroduction:- 01/07/2003 vide Notification No. 7/2003-S.T., elated 20/06/2003.

(B) Definition and scope ofservice:-

"Taxable Service" means any service provided or to be provided to any person, by a technical testing
and analysis agency, in relation to technical testing and analysis.

[Section 65 (105) (zzh) of Finance Act, 1994 as amende.:l]

«..- _
"Technical TestingandAnalysis" means any service in relation •
any other scieftifie.testitig or analysis of information technology
but does n$jn¢fide any, testing or analysis service provided in n

; '­
)

3
-':_; ·,. ;__ ·"·.'.,;_~-.

mical, biological or
ovable properly,
· s or animals;

$
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Explanation.-For the removal of doubts, it is hereby declared that for the purposes of this clause,
"technical testing and analysis" includes testing and analysis undertaken for the purpose of clinical
testing of drugs and formulations; but does not include testing or analysis for the purpose of
determination of the nature of diseased condition, identification of a disease, prevention of any disease
or disorder in human beings or animals. [Section 65(106) of Finance Act, 1994 as amended]
"Technical Testing and Analysis Agency" means any agency or person engaged in providing service
in relation to technical testing and analysis.

"Technical Testing and Analysis Agency" means any agency or person engaged in providing service
in relation to technical testing and analysis.

Now whether one holds the charges collected towards transportation charges and sample storage,

paid by the appellant on behalf of their service recipients, as reimbursements or otherwise, the fact is

that it on going through the definition and scope as reproduced supra, it can be easily concluded that

both transportation charges and sample storage, had nothing to do with the services provided by the

appellant i.e. providing clinical research service covered by technical testing and analysis agency

service. Section 67 of the Finance Act, 1994, clearly provides that in the valuation of taxable

services, nothing more or nothing less than the consideration paid as quid pro quo for the service, can

be brought to charge. Further, "consideration" means any amount that is payable for the taxable 0·
services provided or to be provided. Since transportation charges and sample storage charges, paid

by the appellant on behalf of their service recipients, had nothing to do with the taxable services

provided by the appellant, the question of demanding tax on the said amount by including it in the

value of taxable service is legally not correct. This gets further strengthened in terms of the

judgement of the Hon'ble High Court of Delhi in the case of Intercontinental Consultants &

Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)], wherein the Court, held Rule 5 of the Valuation

Rules, 2006, to be ultra vires. This issue is therefore no longer res integra, having been first decided

by the Hon'ble Delhi High Court in the case oflntercontinental Consultants & Technocrats Pvt. Ltd,

[2013 (29) S.T.R. 9 (Del.)], wherein on the question of the constitutional validity of Rule 5 of the

Service Tax (Determination of Value) Rules, 2006 to the extent it includes reimbursement of

expenses in the value of taxable services for the purposes of levy of service tax, it was held as

follows:

18. Section 66 levies service tax at a particular rate on the value of taxable services. Section 67(1)
makes the provisions of the section subject to the provisions ofChapter V, which includes Section 66.
This is a clear mandate that the value of taxable services for charging service tax has to be in
consonance with Section 66 which levies a tax only on the taxable service and nothing else. There is
thus inbuilt mechanism to ensure that only the taxable service shall be evaluated under the provisions
of 67. Clause (i) of sub-section (I) of Section 67 provides that the value of the taxable service shall be
the gross amount charged by the service provider "for such service". Reading Section 66 and Section
67( I )(i) together and harmoniously, it seems clear to us that in the valuation of the taxable service,
nothing more and nothing less than the consideration paid as quid pro quo for the service can be
brought to charge. Sub-section (4) of Section 67 which enables the determination of the value of the
taxable service "in such manner as may be prescribed" is expressly made subject to the provisions of
sub-section ( 1 ). The thread which runs through Sections 66, 67 and Section 94, which empowers the
Central Government to make rules for carrying out the provisions ofChapter V of the Act is manifest,
in the sense that only the service actually provided by the service provider can be valued and assessed
to service tax. We are, therefore, undoubtedly of the opinion that Rule 5(1 of the Rules runs
counter and is repugnant to Sections 66 and 67 of the Act and to that extent it is ultrn vircs. It
purports to tax not what is due from the service provider under the charging Section, but it seeks to
extract something more from him by including in the valuation of the taxable service the other
expenditure and costs.which are incurred by the service provider "ip-the-course of providing taxable
service". What s"brought to charge under the relevant Sect1of@@ml}gconsideratuon for the
taxable service:By-tcJudmg the expenditure and costs, Rufe: )gggf& ·eyond the chargmng
prov1sT}f;.tt '\""OP~rpheld. It IS no answer to say that 1~ .~r,~~~~}() ., " f Section 9:1 ul the

.,J _,,. . ,,•, ...• i~ . ~
.% S • Meg

: ', .8 v -±·« ••• : •­

[Section 65(107) ofFinance Act, 1994 as amended]

[Section 65(107) of Finance Act, 1994 as amended]

o··

)
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Act, every rule framed by the Central Government shall be laid before each I-louse ofParliament and
that the House has the power to modify the rule. As pointed out by the Supreme Court in Hukam
Chanel v. Union ofIndia, AIR1972 SC 2427 :- ·< ,
"The fact that the rules framed under the Act have to be laid before each House ofParliament would
not confer validity on a rule if it is made not in conformity with Section 40 ofthe Act."

Thus Section 94(4) does not add any greater force to the Rules than what they ordinarily have as
species ofsubordinate legislation

[emphasis supplied]

The department feeling aggrieved by the aforesaid judgement, filed an appeal before the Hon'ble

Supreme Court of India. The Supreme Court in the departmental appeal in the case of

0

-o

Intercontinental Consultants & Technocrats Pvt. Ltd. [2018 (10) G.S.T.L. 401 (S.C.)], held as

follows:

29. I the present case, the aforesaid view gets strengthened from the manner in which the
Legislature itselfacted. Realising that Section 67, dealing with valuation oftaxable services, does not
include reimbursable expenses for providing such service, the Legislature amended by Finance Act,
2015 with effect from May 14, 2015, whereby Clause (a) which deals with 'consideration' is suitably
amended to include reimbursable expenditure or cost incurred by the service provider and charged, in

: the course ofproviding or agreeing to provide a taxable service. Thus, only with effect from May 14,
· ·, ,: )015;, by virtue of provisions of Section 67 itself, such reimbursable expenditure or cost would
t~"f_::'.j.,.~-'ih:i1"1 part of valuation of taxable services for charging service tax. Though, it was not argued

%f ' i, ff:reared Counsel for the Department that Section 67 is a declaratory provision, nor could it bez~ ' aruets6, as we find that this is a substantive change brought about with the amendment to Section 67
z.$$ '.ad,thierefore, has to be prospective in nature. On this aspect ofthe matter, we may usefully refer
,"%."%%el,glieConstitution Bench judgment in the case ofCommissioner ofIncome Tax (Central)-I, New Delhi

~. Vqjia Township Private Limited [(2015) 1 SCC I] wherein it was observed as under:
""~?._·: .. ,•• .'-:.•.•.•.:-Jt- ..

"27. A legislation, be it a statutory Act or a statutory rule or a statutory notification, may
physically consists ofwords printed on papers. However, conceptually it is a great deal more
than an ordinary prose. There is a specialpeculiarity in the mode ofverbal communication by
a legislation. A legislation is not just a series ofstatements, such as one finds in a work of
fiction/on-fiction or even in a judgment of a court of law. There is a technique required to
draft a legislation as well as to understand a legislation. Former technique is known as
legislative draflh1g and latter one is to befound in the various principles of "interpretation of
statutes". Vis-a-vis ordinary prose, a legislation differs in its provenance, layout andfeatures
as also in the implication as to its meaning that arise by presumptions as to the intent of the
maker thereof

28. Ofthe various rules guiding how a legislation has to be interpreted, one established rule
is that unless a contrary intention appears, a legislation is presumed not to be intended to
have a retrospective operation. The idea behind the rule is that a current law should govern
current activities. Lawpassed today cannot apply to the events ofthe past. Ifwe do something
today, we do it keeping in view the law of today and in force and not tomorrow's backward
adjustment of it. Our belief in the nature of the law is founded on the bedrock that every
human being is entitled to arrange his affairs by relying on the existing law and should not
find that his plans have been retrospectively upset. This principle of law is known as lex
prospicit non respicit : law looksforward not backward. As was observed in Phillips v. Eyre
[1870) LR 6 QB 1].a retrospective legislation is contrary to the general principle that
legislation by which the conduct ofmankind is to be regulated when introducedfor the first
time to deal withfuture acts ought not to change the character ofpast transactions carried on
upon thefaith ofthe then existing law.

2 9. The obvious basis of the principle against retrospectivity is the principle of "fairness",
which must be the basis of every legal rule as was observed in L'Office Cherifen des
Phosphates v. Yamashita-Shinnihon Steamship Co. Ltd. Thus, legislations which modified
accrued rights or which impose obligations or impose new duties or attach a new disability
have to be treated as prospective unless the legislative intent is clearly to give the enactment a
retrospective effect; unless the legislation isforpurpose of'supplying.a-ob ' us omission in a
.former legislation or to explain aformer legislation. We need nat'iu11Pe-,;Jf~@ ~opia ofcase
law available cm the subject because aforesaid legalposition ~ re,·f"~ ·. he various
decisions ad this legal position was conceded by the cos}e_ ei@f%}, " case, ve
shall r~fer tojewJudgments contammg tins dzcta, a lzttle latez~ii s.. \,Qi}, z. ,

~~ l~-- 'fl~t »
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9.

30.

V2(ST)51/Ahd-South/2018-19
V2(ST)52/Ahd-South/2018-19
V2(ST)54/Ahd-South/2018-19

As a result, we do not find any merit in any ofthose appeals which are accordingly dismissed.
[emphasis added]

Article 141 of the Constitution of India states that the law declared by the Supreme

Court shall be binding on all courts within the territory oflndia. As, it has been held by the I-Ion' hie

Supreme Court of India that reimbursable expenses cannot form a part of the valuation or taxable

services, the question of adding such expenditure to the gross amount charged in terms of Section 67

of the Finance Act, 1994, for the period prior to 14.5.2015. The present dispute is pertaining to the

period from April 2007 to March 2012. Hence, the confirmation of the demand in the impugned

OIOs is not tenable and hence, the impugned OIOs, as mentioned in the table at para(l), supra, is set

aside and the appeals filed by the appellant stands allowed.

10.
10.

341aaai zarra Rt a{ 3rfl ar fGqzrt 3qi#a ahfaur snar1
The appeal filed by the appellant stands disposed of in above terms.
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